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REZUMAT

Prezenta lucrare se structureaza in doua parti: partea generala si partea speciala.

Plecand de la faptul ca in doctrina exista o singura lucrare in care autorul s-a
aplecat in special asupra problematicii istorice si evolutiei obligatiei de a da, ne-am propus
sa elaboram o lucrare care sa contina pe langa elementele istorice inerente ale contractului
si proprietatii si mecanismul de transfer al fiecarui contract in parte cu particularitatile care
il insotesc.

Dat fiind ca doctrina noastra a fost preocupata doar de transferuri izolate,
respective prin contractual de vanzare-cumparare, am considerat ca o privire de ansamblu
asupra transferurile proprietatii prin contract era necesara.

De asemenea am avut in vedere faptul ca toate referintele doctrinare in materie
civila au ca obiect contractul. Or, contractual nu poate sa existe In afara proprietatii, dupa
cum proprietatea ar fi lipsita de sens fara contract. A vorbi despre contract inseamna a
stabili legaturile pe care le detine cu proprietatea si cu bunul obiect al contractului.

Demersul nostru stiintific incearca sa defineasca principiile fundamentale care stau la
baza sistemului juridic Tn domeniul proprietatii si al contractului.

Ca si premise am avut in vedere faptul cd institutia proprietdtii este vitala pentru
omenire, la fel si contractul prin care se transferd proprietatea. Omul nu se poate lipsi niciodata
de proprietate si nici de contract. Cele douda formeaza o simbiozd, proprietatea in afara
contractului ar fi tot atat de absurda ca si contractul lipsit de obiectul transferului dreptului de
proprietate. Cele doud institutii se conditioneazd si se intrepatrund reciproc. Proprietatea
reprezintd un instrument juridic si un stimulent economic. Ea este o garantie a libertatii
individuale a carei vehiculare poate fi realizata cu ajutorul contractului. Proprietatea individuala
este o conditie a independentei si libertatii omului ca o prelungire a personalitdtii lui. Constructia
juridica cea mai solida care exista astazi in stiinta dreptului este proprietatea. Rolul si importanta
contractului pentru zilele noastre este covarsitoare.

Asadar In prima parte a lucrdrii am analizat dreptul de proprietate si contractul
translativ de proprietate. Am incercat sa punem in evidentd fizionomia proprietdtii si a
contractului pornind de la cele mai simple elemente pe care le detine fiecare. Am pus in evidenta
particularitatile care existda atunci cand vorbim de proprietate si contractual translativ de
proprietate. Pe aceastd cale am analizat legaturile economice si juridice dintre cele doua si rolul
lor 1n ecuatia proprietate- contract.

Legaturile care se formeaza intre proprietate si contract sunt multiple, insa cele
mai importante izvorasc din legatura juridica formata. Dreptul titularului de a dispune de
bunul sau consta in prerogativa conferita proprietarului de a instrdina acel bun prin acte cu
titlu oneros sau gratuit, ori de a constitui asupra lui drepturi reale in favoarea altor
persoane, Precum si de a-l consuma ori a-i distruge substanta sau de a-i modifica
functionalitatea prin intermediul contractelor.

Am discutat in aceasta parte a lucrarii despre evolutia dreptului de proprietate din
perioada antica trecand prin perioada feudala si cea moderna. Evolutia proprietatii si a
contractului translativ de proprietate a fost directionata in perioada moderna.

Am considerat necesara trecerea in revista a evolutiei celor doua institutii din
punct de vedere istoric, cu observarea mecanismelor prin care proprietatea poate fi
transmisa in baza contractului.



Prin raportare la epocile istorice prin care a trecut omenirea se poate observa ca
unul din catalizatorii schimbarii oranduirilor sociale a fost chiar proprietatea. Aceasta am
avut de-a lungul istoriei traiectorii diferite din oranduirea sclavagista pana in cea de tip
feudal, cea capitalist si cea comunista.

De-a lungul vremii proprietatea s-a dezvoltat si s-a diversificat multiform in raport
de conditiile istorice si sociale. In paralel cu proprietatea contractul a avut o evolutie si
diversificare pe masura.

Chestiunea actelor normative adoptate in domeniul proprietatii demonstreaza
amplificarea permanent a sistemului juridic prin multiplicarea variantelor proprietatii, ceea
ce nu duce decat la reintregirea prerogativelor proprietarului de a hotari cu privire la
soarta bunului sau.

Astazi In dreptul nostru libertatea contractualda nu mai este conceputa ca o libertate
absoluts, ci ca o libertate concreta limitata de normele legale interne si internationale.

Liniile directoare ale viitoarelor mecanisme de transfer al proprietatii prin contract
au fost trasate de-a lungul istoriei de catre dreptul roman.

Avand in vedere ca existenta si forta efectivd a proprietdtii este validata
intotdeauna de functiile pe care aceasta le indeplineste in cadrul societatii, ca functiile dau
expresia imediata a finalitatii urmarite in vederea careia dreptul de proprietate a fost
recunoscut si protejat, am considerat necesara trecerea In revista a functiilor pe care
proprietatea le detine pentru o mai buna reliefare a atributelor dreptului de proprietate.

Efortul nostru din prima parte a urmadrit sa demonstreze mecanismul de
functionare al proprietatii si contractului prin legatura-parte-intreg-a carei ecuatie are un
singur numitor comun-transferul dreptului de proprietate.

Apreciem astfel ca demersul nostru cuprinde elemente de noutate ce nu au fost
cercetate decat tangential.

In a doua parte a lucririi am urmirit evidentierea fiecirei grupe de contracte
translative de proprietate, cu analizarea in parte a particularitatilor lor.

Chiar daca depistarea diverselor etape odata cu transferul proprietatii in raport de
speciile de contract nu este intotdeauna facila am incercat sa le surprindem pe fiecare, sa
analizam rolul lor in transferul dreptului de proprietate si principalele elemente care le
diferentiaza. Am Incercat sa punem in evidenta particularitatile detinuta de fiecare
categorie de contract.

In conformitate cu actualele reglementari transmisiunea contractuala se produce,
de regula, automat, momentul nasterii raportului obligational coincide cu acela al incheierii
contractului.

In aceastid a doua parte a lucririi am orientat demersul nostru citre modul de
functionare a diverselor contracte Incepand cu cele sinalagmatice in randul carora un loc
central 1i este rezervat vanzarii cu formele ei cunoscute. Am abordat apoi contractele
aleatorii, cele cu titlu gratuit, precum si alte contracte prin care transferul dreptului de
proprietate se poate realiza.

Am considerat ca pentru a pune in evidenta mai bine transferul dreptului de
proprietate prin contract trebuie evidentiate particularitatile pe care le detine fiecare cu
accent pe obligatiile pe care partile si le asuma, elemente care cercetate izolat nu pot da
valoarea impusa.

Obligatiile constituie fundamentul intregii vieti juridice de aceea am considerat
necesar sa evidentiem obligatiile care implica transferul dreptului de proprietate prin



contract incepand cu cel mai important contract pentru zilele noastre-contractul de
vanzare-cumparare-ca si contract etalon.

Remarcam aici ca principiul consensualismului este perfect aplicabil in cazul
bunurilor mobile individual determinate. Fac exceptie bunurile de gen unde este necesara
individualizarea, bunurile viitoare, precum si acele situatii in care partile convin sunt
deroge In mod voluntar. De aceea s-a spus ca transferul solo consensus este doar de natura
vanzarii, nu de esenta sa.

O alta exceptie transferului automat este si cea a bunurilor imobile unde transferul
se realizeaza la un moment distinct, acela al inscrierii in cartea funciara. Cu toate ca regula a
existat si anterior (Decretul-Lege 115/1938) Noul Cod civil nu mai prevede necesitatea
reiterarii consimtamantului pentru intabulare. Regasim aici si forma autentica.

Trebuie subliniatd si critica in privinta obligatiei vanzatorului de a transfera
proprietatea atata vreme cat o noud manifestare de vointd nu mai este necesara pentru
transferarea dreptului de proprietate.

Ne-am aplecat apoi asupra institutiei vanzarii bunului altuia, apreciind ca aceasta
este o situatie anormala specifica sistemelor de drept ce isi au pilonii in dreptul roman,
dreptul german sau cel austriac, negasindu-si locul intr-un sistem juridic ce consacra
principiul consensualismului.

Am fincercat sa tratam si vanzarea cu rezerva proprietatii, cea cu pact de
rascumpadrare, vanzarea mostenirii, retractul litigios, vanzarea din magazinele de
autoservire precum si cea in regimul de duty-free, vanzarea la licitatie.

Ne-am oprit apoi asupra contractului de schimb, contract numit cu reglementare
proprie, ce 1i sunt aplicabile dispozitiile privitoare la vanzarea insa doar acelea care fsi
gasesc corespondenta In natura schimbului. Ceea ce se remarca aici este faptul ca transferul
proprietatii opereaza in dublu sens, pentru ambele parti contractante.

Am evidentiat In paginile urmatoare contractul de antrepriza, cel de report,
contractul de imprumut de consumatie.

Am trecut in revista si situatia speciala creata de aparitia Legii 77/2016
determinata de intentia legiuitorului de a proteja categoria defavorizata consumatorilor
aflati in inferioritate economica evidenta.

Evidentierea transferului dreptului de proprietate a fost punctata si in alte situatii
speciale cum sunt cea a proprietatii periodice sau a celei fiduciare.

Contractele aleatorii si cele cu titlu gratuit au ocupat de asemenea un loc In
demersul nostru. De mentionat ca in cadrul contractului de iIntretinere regasim forma
autentica, o alta exceptie de la principiul consensualismului, prevazuta ca si conditie de
validitate. De asemenea ceea ce se remarca aici este ca proprietatea nu se consolideaza in
patrimoniul intretinatorului decat la moartea Intretinutului, astfel ca transferul proprietatii
nu opereaza uno ictu, executarea lui fiind succesiva.

In cadrul contractului de donatie, contract solemn unilateral si cu titlu gratuit, am
avut In vedere si donatiile cu caracter special, acelea de organe, cellule, ori tesuturi umane,
unde obiect al donatiei nu este bunul in sensul strict al Codului civil.

In analiza noastri ce a vizat contractul de sponsorizare am remarcat ci acesta nu
poate fi plasat in cadrul donatiilor clasice cunoscute, ci mai degraba se poate vorbi de un
contract special ale carui valente ramane apropiate contractelor oneroase.

Asadar, in cadrul lucrdrii de fatd am Incercat sa trecem in revista principalele
contracte prevazute de Codul civil translative de proprietate.



In egala masura am avut in vedere proprietatea si modalititile sale de evolutie si
dobandire. Alaturi de proprietate am prezentat contractul ca principal mijloc de transfer
existent pe mapamond. Existenta si realitatea contractului sunt confirmate asadar de
existenta si rolul pe care proprietatea il detine astazi In lumea moderna. Cele doua institutii
se conditioneaza si se Intrepdtrund reciproc. Contractul nu exista si nu functioneaza in
sistemul de drept singur, in sine. Intotdeauna contractul urmareste un scop bine definit, cel
putin In mintea omului el se materializeaza prin scopul si cauza care insoteste.

In contextul mentionat, lucrarea a necesitat un volum vast de material bibliografic.
Trecand peste dimensiunile covarsitoare ale temei abordate apreciem ca am reusit sa
tratam contractele cele mai cunoscute, clasice.

Suntem constienti ca lucrarea poate fi criticatd, putdnd fi gasite numeroase lacune,
ori aspecte peste care am trecut, fara o analiza aprofundata. De aceea in analizarea ei
opinam ca accentul ar trebui sa cada pe fenomenul in sine dar si pe faptul ca In doctrina nu
exista repere In domeniu, in afara unei singure lucrari pe care am mentionat-o anterior.

Elaborarea unei monografii care sa trateze problematica imensa a proprietatii si a
transferului sau prin contracte nu este o sarcinad usoara, fie si numai daca tinem seama c3,
principiile, conceptele, legislatia si jurisprudenta in materie sunt deosebit de vaste si fluide.

Raméanem cu speranta ca in analiza ce urmeaza a fi facutd nu vor fi urmarite
exigente deosebite, ci demersul nostru va fi apreciat ca unul deschizator de drumuri.

ABSTRACT

The following study is structured in two parts: the general part and the special one.

Stating from the fact that in the tenet (doctrine) there is just one work in which the

author spoke especially about the historical part and about the evolution of the giving

obligation, we want to create a study that contains, besides the compulsory historical

elements of the contract and of the property, also the mechanism of transferring each
contract according to the particularities that come with it.

Given our doctrine has researched just in the matter of isolated transfers (meaning

the contact of sale), we considered that a “bigger picture” of the ownership transfer by

contract was needed. Also, we knew that all the doctrine’s references in civil matters have,



firsthand, the contract. So, the contract can not exist without ownership, as the ownership
(property) would be senseless without the contract. Talking about the contract means to
establish the bonds that it has to ownership and to the good of the contract.

Our scientific study tries to define the fundamental principles that form the base of
the legal system in the domain (matter) of ownership and contract.
As premises we took into account that the institution of property is vital for mankind,
therefore the contact through which the property is transferred. The man can not live
without ownership nor the contract. These two make a symbiosis, the ownership without a
contract would be the same absurd as the contract that has not the object of the transfer of
ownership. These two matters are conditioned and intertwined. The property represents a
legal instrument and a economic stimulus. It is a warranty of individual liberty that can be
achieved with the contract. Individual ownership is a condition of independence and human
freedom as a part of his personality. The most solid legal construction which exists today in
the science of law is ownership ( the property). The role and the importance of contact is
huge nowadays.

So, in the first part of the study I have analysed the property right and the translative
contract of property. We have tried to highlight the aspects of ownership and of the
contract starting from the most simple elements of them. We especially talked about the
particularities that exist between the property and the translative contact of property. In
this way | have analysed the economical and legal bonds between these two and their role
in the property-contract equation.

The bonds settled between property and contract are multiple, but the most
important ones come form the already legal relationship. The right of the holder to dispose
of his property consists in the prerogative given to the owner to dispose of that property
through documents of consideration or free of charge, or to constitute over it real rights in
favour of other persons, or to consume or destroy its substance or to modify its
functionality through contracts.

[ have discussed in this part of the study about the evolution of property rights from
the ancient period to feudal times and finally to the modern era. The evolution of ownership
and of the translative contract of property have been pointed in the modern period.

[ have considered necessary talking about the evolution of these two institutions
through a historical point of view, also observing the mechanism of sending the property
with a contract.

Reported to the historical epochs passed by the mankind it is seen that one of the
catalyst of the social change was the property itself. This has had, over the course of history,
different directions ranging from slavery to feudal, capitalist and communist.

Over the years, the property has developed and has diversified in many ways
according to the historical and social conditions. In parallel with property, the contact had
has developed and diversified, too.

The issue of the normative acts adopted in the field of property demonstrates the
permanent amplification of the legal system by multiplying the variants of property, which
only leads to the reunification of the owner's prerogatives to decide on the fate of his
property.

Nowadays in our law, the contractual liberty it is not seen as a absolute liberty
anymore, but as a real limited liberty by the legal intern and international rules.



The new directions for mechanisms for the transfer of property by contract have
been drawn throughout history by the Roman law.

Knowing that the existence and the affective force of the property is always
validated by the functions it has in society, that functions give the immediate expression of
the chased finality in which the right of property has bee recognised and protected, [ have
considered it necessary to review the functions that the property possesses to better
outline the attributes of ownership.

Our first attempt at demonstrating the functioning mechanism of property and
contract through the whole-link equation has only one common denominator - the transfer
of the right of ownership.

We appreciate that our approach contains new elements that have been researched
only tangentially.

In the second part of the study I aimed to highlight each group of translative
property contracts, analyzing in part their particularities.

Even if it is not always easy to find the various stages with the transfer of ownership
in relation to the contract species, we tried to surprise each of them, to analyze their role in
the transfer of ownership and the main elements that differentiate them. We have tried to
highlight the particularities of each category of contract.

In accordance with current regulations, the contractual transmission occurs, as a
rule, automatically, the moment of the obligatory report's origination coincides with that of
the conclusion of the contract.

In this second part of the paper we have directed our approach to the way of
working various contracts starting with the sinalagmatic ones among which a central place
is reserved for sale with its known forms. We then approached random contracts, those free
of charge, and other contracts where the transfer of ownership can be achieved.

We have considered that in order to better demonstrate the transfer of property by
contract we must highlight the particularities that both of them own, also, in relation with
the obligations assumed by the parties, elements that researched isolated can not have the
required value.

Obligations are the foundation of the entire legal life, so we considered it necessary
to highlight the obligations that involve the transfer of the right of ownership by contract
starting with the most important contract for our days - the contract of sale-purchase-as a
standard contract.

We note here that the principle of consensualism is perfectly applicable to
individually determined movable goods. Except for gender goods where individualisation,
future goods, and those that agree to voluntarily deviate, are exceptions. That is why it was
said that the solo consensus transfer is just the nature of the sale, not its essence.

Another exception to the automatic transfer is that of real estate where the transfer
takes place at a distinct moment, that of the registration in the land book. Although the rule
has existed previously (Decree-Law 115/1938), the New Civil Code no longer provides for
the need to reiterate consensus for tabling. We find the authentic form.

We also need to highlight the criticism of the seller's obligation to transfer the
property as long as a new manifestation of will is no longer necessary for the transfer of the
property right.

We then leaned over the institution of selling the good to another, as this is an
abnormal situation specific to the legal systems having their pillars in the Roman law, the



German or the Austrian law, not in a legal system that consecrated the principle of
consensualism.

We tried to deal with the sale of the property, the pact of redemption, the sale of the
inheritance, the sale with advance cause, the litigation withdrawal, the sale in the self-
service shops as well as the one in the duty-free regime, the sale at auction.

We stopped then over the exchange contract, the one called with self regulation,
which applies only to those who find correspondence in the nature of the exchange. What is
remarked here is that the transfer of property operates in two ways, for both contracting
parties.

[ have highlighted in the following pages the contract of enterprise, the report one,
the contact of borrowed consumption.

[ have also wrote about the special situation caused by the apparition of the Law
77/2016, of the intention of the judge to protect the disadvantaged categories of consumers
that are in an clear inferior economic situation.

The transfer of the property has been pointed out in other special situations also,
like the periodic property or the trust one.

The random contracts and the free of charge ones have also occupied a certain place
in our study. It is to mention that in the maintenance contract we will find the authentic
form, another exception from the consensualism principle, seen as a validating condition.
Also, as we can see here, the property is not consolidated in the patronage of the maintainer
rather than at the death of the caretaker, so that the transfer of property does not operate
uno ictu, its execution being successive.

In the contract donation contract unilaterally and solemnly charge, we considered
donations special 'cellule those organs or human tissue, where the object of the donation is
not good in the strict sense of the Civil Code.

In our analysis of the sponsorship contract, we noticed that it cannot be placed
within the known classical donations, but rather a special contract whose valences remain
close to onerous contracts.

Therefore, in the present study we have tried to review the main contracts of
translative property provided by the Civil Code.

Equally we considered the property and its modalities of evolution and acquisition.
Next to the property, the contract was presented as the main means of transfer worldwide.
The existence and reality of the contract are thus confirmed by the existence and role that
the property holds today in the modern world. The two institutions are conditioning and
mutually intertwining. The contract does not exist and does not work in the legal system
alone, in itself. The contract always pursues a well-defined purpose, at least in the mind of
man it materializes through the purpose and the cause that accompanies it.

In the context mentioned the work required a large volume of bibliographic
material. Going beyond the overwhelming dimensions of the theme, we appreciate that we
have managed to deal with the most popular, classical contracts.

We are aware that the work can be criticized, and many gaps or issues can be found
without any in-depth analysis. That is why in its analysis we think that the accent should fall
on the phenomenon itself, but also on the fact that in doctrine there are no milestones in the
field, apart from a single work that I mentioned earlier.



Developing a monograph that deals with the immense issue of property and its
transfer through contracts is not an easy task, if only if we take into account the principles,
concepts, legislation and jurisprudence in this matter that are extremely vast and fluid.

We hope that in the following analysis that will be done there won’t be required
extreme exigency, but our study will be appreciated as a pathfinder and pioneer.
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Dispozitia juridica - element fundamental al transferului dreptului de proprietate
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litigios

Véanzarea de bunuri viitoare

Sectiunea a III-a.
Transferul dreptului de proprietate prin vanzare avand la baza alte acte normative
e Vanzarea din magazinele cu autoservire si vanzarea in regim de duty- free

e Vanzarea la licitatie

Sectiunea a IV-a.
Transferul dreptului de proprietate prin alte contracte
e Transferul dreptului de proprietate prin schimb

e Transferul proprietatii prin intermediul contractului de antrepriza
e Transferul proprietatii prin contractul de report
e Transferul dreptului de proprietate prin contractul de imprumut de consumatie

Sectiunea a V-a.
Transferul dreptului de proprietate prin contract n cazul unor proprietiti speciale

e Transferul dreptului de proprietate prin contract, utilizdnd darea in plata a unor
imobile, prevazut de Legea nr. 77/2016 1n vederea stingerii obligatiilor asumate prin
credite

e Transferul dreptului de proprietate prin contract in cazul proprietatii periodice

e Transferul dreptului de proprietate prin contract in cazul proprietatii fiduciare

Sectiunea a VI-a.
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Transferul dreptului de proprietate prin contracte cu caracter aleatoriu

e Transferul dreptului de proprietate in cazul contractului de intretinere
e Transferul dreptului de proprietate prin intermediul contractului de renta viagera

Sectiunea a VII-a.
Transferul dreptului de proprietate prin contracte cu titlu gratuit

e Transferul dreptului de proprietate prin donatie
e Contractul de sponsorizare

Concluzii
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